IT will be my purpose this morning to review the mechanisms for compensation for industrial injuries available in Northern Ireland. I had not been working at this lecture for very long before I realised how little I knew about the legal aspects of the subject. This is in spite of almost thirty years of medical work for the courts. For obvious reasons, most of my remarks will refer to industrial dermatitis, a major problem all over the world. For example, in the United States of America, skin disease is industry's No. 1 health hazard. According to the United States Public Health Service, two-thirds of all occupational diseases are diseases of the skin. One out of every four workers is exposed daily to potential skin irritants. For example, 55 per cent of industrial plants use plastics and synthetic resins, 82 per cent handle epoxy resins, 77 per cent use solvents and lubricants, 75 per cent expose workers to acids and alkalis, and 58 per cent handle cutting and coolant oils, all potential causes of dermatitis. Recently the Department of Health and Social Security in this country estimated that in 1971 there were seven million working days lost because of dermatitis.
When a workman receives an injury, and industrial dermatitis falls within this definition, he will probably do one of three things, or all three. He will see his factory doctor, or family doctor, or he will consult his shop steward.
If he sees his own or family doctor, a diagnosis of industrial or non-industrial skin disease will be made, and the workman may or may not be told to go off work or perhaps will have his job changed. In most cases this will probably depend on the severity of the rash. In my opinion, if the doctor is wise, he will also refer the patient to a dermatology clinic for investigation and patch testing. If he asks for help from his Trade Union, and he is fully entitled to do this at an early stage, he will be referred to the factory doctor and probably to his solicitor or to a Trade Union solicitor who will, in turn, require a medical report stating that the worker has industrial dermatitis. This will come from the factory doctor or from a dermatologist who specialises in medico-legal work. If the firm has a factory doctor, he will probably send the worker to a consultant dermatologist for advice. It can be seen that, in most instances, the patient will eventually end up at a dermatology clinic in the hospital under the National Health Service or be seen privately outside the National Health Service.
If the patient is put off work by the factory doctor, he will be entitled to claim industrial injury benefit from the State. The mechanism by which this is done is that the worker requires a certificate or statement from the general practitioner and, on completion, he forwards this to the Central Benefits Branch at Stormont. If the patients is still off work after six months, he normally goes on to sickness benefit and then invalidity benefit, but he can also claim disablement benefit. If this is awarded, it will be X per cent for life, depending on the degree of disablement decided by the Board. This percentage varies from 100 per cent, for example, if he is totally disabled, to, say, 10 per cent if he has been sensitised to a particular chemical and must avoid working with this chemical for the rest of his life. If the percentage is less than 20 per cent, he will be offered a lump sum. The amount of money offered is tied to the cost of living and so varies from month to month. Special hardship allowance can be paid if, as a result of the industrial disease or injury, the patient is unable to follow his regular occupation or do work of an equivalent standard.
When the patient has had an accident at work, which may qualify for injury benefit, sickness benefit is normally paid until the necessary inquiries have been made by the authorities in order to satisfy themselves that the necessary conditions have been fulfilled. This involves sending the employer a questionnaire in which is filled the details of the Factory Accident Report Book. It may also involve a visit to the factory by a member of the staff of the Department of Health and Social Services. Once the Insurance Officer is satisfied that the claimant is entitled to injury benefit, this is then paid and is continued for 26 weeks from the date of the accident or for a shorter period if the claimant becomes fit for work within the 26 week period. Disablement benefit may then be payable. When a person claims that he has an industrial disease, he will be examined by doctors employed by the Department of Health and Social Services to assist the Insurance Office to determine whether or not he is entitled to benefit. If the examining doctor is unable to arrive at a diagnosis, the patient may be referred to a dermatologist for his opinion. Now let us take the other side of the story. The workman may believe that the reason he developed dermatitis was not his fault but the fault of his employer. Here he will be advised by his solicitor, who in turn may require the help of a report from a dermatologist. To this end, the employee may be entitled to medicolegal aid to cover the expenses of his solicitor and the medical report. In many cases the solicitor will now, without further ado, make a claim against the employer, who will in turn pass this over to the insurance company. They will send one of their inspectors to the factory to take details of the work conditions, and they may well decide to settle the claim after discussion with the plaintiff's solicitor and avoid further expense. In any event, it is likely that the insurance company or the solicitor will want a medico-legal report before negotiating. If the case is not settled at this early stage then, if the plaintiff's solicitor considers that the case is not worth more than £1,000, he will apply for the case to be heard at the County Court. If the case is thought to be worth more than £1,000, he will apply for it to be heard at the High Court. In this event the worker's solicitor will make application to the court for damages and for this purpose he will require the help of a barrister. A statement of claim setting out the details of the employer's alleged negligence, the worker's injuries received and his loss of earnings is set out.
Daily, in this and other hospitals in the province, you will find consultants leaving their work in the outpatient clinics at 10.00 to 10.30 in the morning and you may wonder where they are going. If you ask, you will be told: "He has got to go to court" and the operative words here are "got to", because, if requested to go to court, as far as I know, there are only three acceptable excuses for not going. Firstly, illness-and a doctor's certificate has to be produced; secondly, leave or holidays abroad (it is no good having leave or holidays at home); thirdly, the death of a near relative-I once found, to my surprise, that the funeral of an uncle, and I was his nearest relative, was not an acceptable excuse.
It is not good enough to plead that the outpatient clinic is fully booked and patients have to be seen or an operating list has to be completed and adequate help is not available. A colleague of mine was once given 12 hours' notice to attend court. He was single-handed and had booked 30 patients for his clinic in the morning. There was no way of stopping the patients coming and they all turned up to find that he was not there. The reason given for this system is that so many other people have to attend and have made arrangements and the consultant is invariably an essential witness. There may be three to twelve or more witnesses, two solicitors with clerks, four barristers, a judge and, in Northern Ireland, a jury all called at the same time. If the consultant does not appear, the hearing has to be postponed. I have heard it argued by a lawyer whom I regard with great respect and afiection that the system in Northern Ireland for dealing with civil actions is the best in the world. I respect his opinion, but we in this province are the only people who have a system which requires doctors to attend court so often. You may well argue that consultants could easily opt out of medico-legal work, but many of these plaintiffs are seen as patients in the routine work of our hospital and we are perfectly entitled to see them under the terms of our contract, whether this be part-time or full-time.
It is one of the paradoxes of dermatitis that, although everyone loses because of it, it is quite popular among workers. The compensation possibilities are so well known that a victim's face tends to light up at the diagnosis. He sees the prospect of cash flowing into his coffers, and ignores or forgets or simply does not know that even a fairly generous award will not keep him in champagne for the next forty years if dermatitis prevents him from working again. The record settlement, as far as dermatitis cases are concerned, is, at the moment, as far as I know, £14,500, which has been given on two occasions. The amount awarded by the court depends on: the amount of money lost in wages to date; the money likely to be lost in the future, for example, if the worker is unable to continue his job or unable to get any employment; pain, suffering and social inconvenience. For example, if the worker happens to be a golfer and finds that he cannot play golf because of the condition of his hands, then this will increase his award. In fact, of the majority of industrial dermatitis victims, nearly 60 per cent suffer financially as well as physically as a result of the disease, in spite of compensation. The worker who grins all over his face when dermatitis is diagnosed is certainly being a bit dense. It may win him a bit of cash in the short term but is likely to be a discomfort and a disability to him for a long time, perhaps for the rest of his life.
In Canada an employee cannot sue his employer for compensation. Instead, the facts of the case are put before a tribunal representing all interests in industry, which determines any financial loss which will be incurred by the victim and, if possible, locates him in an alternative job. The emphasis is less on hand-outs than on rehabilitation. If the tribunal finds that an employer was negligent, it may take corporate action against him.
The Confederation of British Industry (CBI) have recommended that a 'no-fault' system of compensation should be implemented on condition that the cost to industry is no greater than at present. This would automatically compensate workers rather than their having to fight for money in the courts. The CBI's proposal of a 'no-fault' system should reduce the administrative costs of the present system, allowing more money to be paid out in compensation. In 1971 approximately £50 million was paid out in claims, while legal and other running costs of the actions amounted to more than £15 million. The industrial injuries scheme paid out benefits worth something like £130 million in 1971 at an administrative cost of £13 million.
The common law right of action for damages in court entitles an injured person to obtain damages if he can prove that the injury was caused by the negligence and/or breach of statutory duty of his employer. Since all employers (with special exceptions) are now required by law to insure against this liability, an action is in practice normally defended by an insurance company, and in civil cases "the balance of probabilities" is enough for the plaintiff to win; whereas in criminal cases "proof beyond reasonable doubt" is required. If the employer asks his workers to handle or be in contact with irritating chemicals or sensitisers likely to cause dermatitis, he is bound by statutory duty to supply gloves, aprons, etc., and to make available good washing facilities with hot and cold water, soap and towels. He must also warn his workers of any risks involved in handling these chemicals and the importance of taking precautions. This warning must be verbal and in writing. If he does not take these precautions he is guilty of negligence. If the worker, having being warned, fails to utilise the preventative measures available (perhaps he may be on bonus work and finds that gloves slow down his rate of production and therefore his earnings), then he may be found guilty of contributory negligence.
It has been estimated that about four in seven employees injured at work pursue a common law claim. Of those who do, the vast majority, probably more than 90 per cent, settle out of court. The level of settlement in these cases is usually lower than it would be in a successful action in court. The situation in Northern Ireland is actually more open to criticism than that in the rest of the United Kingdom. Here a victim is entitled to ask for a jury trial, whereas in Britain all compensation claims are heard by a judge sitting alone. Juries are inclined to favour the claimant because he is an individual like them, and they don't want him to go short, and so awards tend to spiral. Nor is any guidance as to the suitability of an amount offered to a jury. The authorities might look at the anomaly whereby seven-man juries are required in civil cases in Northern Ireland, while in Britain they are decided by a judge alone. Lay men and women are simply not qualified to assess compensation and, by changing the system, many wasted manhours could be saved.
The abolition of the rule which limited jury service to property-owners was long overdue. Recently, jury lists became open to all between the ages of 18 and 65. The effect was to spread the burden of jury service much more equitably than before and, hopefully, to make everyone more aware of his or her civic responsibilities. In the past, the jury lists have been chosen from a mere 60,000 citizens, with valuations from £32 in towns in £26 in rural areas, and their names could be drawn out of the hat at intervals of two to three years. Obviously more men than women were called. The only qualification necessary to be a juror is that you should know absolutely nothing about the law and, probably, never to have done the job before. It has been said that the average juror is middle-aged, middle-class and middle-minded.
People exempt from jury service include Members of Parliament, the Armed Forces, persons concerned with the administration of justice, public officials such as heads of departments, officers in the Post Office and Customs and Excise. Others precluded from service are clergymen, members of Holy Orders, staffs in schools and universities, masters of vessels, duly licensed pilots, lighthouse keepers, doctors, dentists, nurses, midwives, veterinary surgeons, pharmaceutical chemists and incapable people. Persons who have been sentenced to life imprisonment or for a term of five years or more, as well as anyone who has served a prison sentence within ten years of being called, are disqualified. Others disqualified are persons who are deaf or blind or who cannot read or write the English language, or suffer from lunacy or imbecility of mind.
When the first case, is called the clerk of the court ballots for the seven members of the jury. He picks names out of a box at random. Both the defendant and the plaintiff can each each challenge six names without giving any reason. After that they can challenge as many as they like but they must state their objections. When the jury box is full the first person to be called is designated as foreman. Each person is sworn individually. Normally he takes a copy of the New Testament in his right hand and repeats the oath: "I swear by Almighty God that I shall well and truly try the issues which are joined between the parties and a true verdict give according to the evidence." There are, of course, other methods of taking the oath. For example, Chinese jurors are handed a saucer; they kneel down and break it in pieces and then swear: "I tell the truth, the whole truth. If not, as this saucer is broken, may my soul be broken like it."
Approximately 6,000 people this year in the province will be called upon to serve on juries. They refuse "at their peril". Of the total a shade over half will actually be sworn on to juries to try cases. The remainder will have wasted day after day in irksome idleness waiting for the judicial process to use them or let them go back to their occupations. Everyone admits that the system is wasteful. It is not unknown for a juror to spend a week or more at court being "stood by" in every case. Another frustration is being sworn on to a jury in a civil action and then dismissed because the parties have reached agreement. To quote an exjuror: "It is the most tiresome experience you can have. Think of all those people, most of them losing part of their income, hanging around the court for a princely £1.00 per day. Surely there must be a better system." Ireland Hospitals Authority met to consider court work in this province. A plea was made for the free exchange of case notes to medical witnesses of both parties. Particular emphasis was made on the radiation hazards to patients resulting in repeated and unnecessary x-rays due to the non-availability of x-ray plates in the possession of the other party. Reference was also made to the hazards of dermatological patch testing and repeated patch testing. The British Medical Association recognised the need for the desirability of consultations prior to a case being heard. They said that medical witnesses were usually called for consultation at 10 o'clock in the morning and this led to a loss of consultant time in hospitals. Such consultations may last only 10 minutes or less, and the services of the consultant in court may not be required before 11.30 a.m. or later. To quote again from the minutes of this committee: "While the representatives of the legal profession wished to be as helpful as possible, it was pointed out that little real progress could be expected while the present jury system remains. Experience has shown that, in the interests of a plaintiff's case, a verbal medical report is preferable to a written statement agreed by both parties."
In December 1974 the orthopaedic surgeons of this province wrote to the Right Hon. Sir Robert Lowry, Lord Chief Justice, expressing concern at the amount of time consultants spent in court. To quote: "We are seriously disturbed by the amount of time many of us are presently obliged to spend in court. This is time which should unquestionably be spent in the performance of our proper duties. In the nature of things the periods of time involved are irregular, inconstant and unpredictable. When summoned to be present at court, one can never be sure in advance whether one's presence will be required for part of th morning, the whole morning or even most of the day; or whether, indeed, one will be told at very short notice that it is not necessary to attend at all. As often as not the difference between the two sides usually has nothing whatever to do with the medical aspects of the case."
In "The Lancet" of July 1963: "Mr. Justice Glyn-Jones asked whether there was any reason why medical reports should not be exchanged. He took the poorest view of any obstructive attitude on medical reports, particularly where insurance companies were concerned. 'It ought to be their pride, as well as their duty,' he said, 'to pay the proper sum, and not to try to cut down the plaintiff's damages by any forensic device like catching him unawares.' The proper course was that the plaintiff should hand over his medical reports on the terms that, if they were not agreed, he should be entitled to know why not. He went on to say: 'The physicians and surgeons should be locked up in one of the rooms outside the court and told that they would not be allowed to come out before they agreed, if that were possible without injury to their consciences.' Mr. Justice Glyn-Jones stated that he held strong views about the exchange of medical reports. He was very impressed by the mischief of summoning physicians and surgeons from their proper work."
The legal correspondent of "The Lancet" in the same issue wrote: "The present policy of the courts is to encourage, but not to compel, the exchange of reports, though it is evident that there are still unnecessary failures to agree reports. This is not usually the fault of the doctors since they do not have the opportunity of discussing the case together. An alternative to the compulsory exchange of medical reports is a system adopted in New York State, with apparently excellent results, of securing a report from an independent doctor appointed by the court."
From 1st February 1972 to 1st February 1977 I kept records of all cases where I had been warned to attend court. There were 260 such cases. I was actually present in court for 115 of them, and, although the High Court in Chichester Street is a very elegant building when looked at from the outside, it must be one of the most uncomfortable buildings in the country. Consulting rooms are small, dirty and situated where the maximum noise of the traffic makes hearing almost impossible. The central hall where the bargaining takes place has seats for 40 people and on one occasion I counted 250 in the hall. The decisions taken in my 260 consecutive cases were as follows. Sixty-eight were settled three days before the trial. Thirty-seven were settled 12-24 hours before the trial. Eighty-four were settled at about 11.30 a.m. on the day of the trial. One was postponed because an essential witness was not present. Nine were postponed on the morning of the trial because there was no judge available.
In 22 cases the jury was sworn and the decisions taken were as follows. Five were settled just after the jury was sworn. In one there was a legal disagreement and the case was postponed. In two there was a direction from the judge and the case was postponed. In one the jury was divided and there was a re-trial. Only in 13 did the jury actually make a decision.
I have records of 118 cases in the last five years where I know the insurance company involved. There were 16 different insurance companies and, of the 16, five accounted for no fewer than 99 of the 118 cases where I had been warned to attend court. One particular company was responsible for me going to court on 39 occasions and another on 27 occasions. If you eliminate the five companies who called me most often, the other 11 companies did not, on any occasion during the five years, call me on more than two occasions. If we take the insurance company responsible for calling me on 39 occasions, I examined 12 consecutive cases from that company and found that I had to attend court on all 12 occasions and no attempt was made to settle any of them before the day of the trial. One case was postponed because my colleague went off to Canada the next day. In one there was legal disagreement. One was taken out on the day of the trial to await the decision of another similar case. There were six jury decisions. In other words, if one is warned to attend court for this particular insurance company, you can reckon that you will be there! There were some rather interesting individual cases. Miss F, for example, a young girl, was in court on four separate occasions and for some reason or other the case was always taken out. On the fourth occasion she took fright and accepted £300, of which none would go to her. I was told afterwards that the legal and medical costs of this particular action came to £2,500. There was an occasion when the two barristers settled the case on a Friday evening, the case being due to be heard on the following Monday, but they failed or were unable to contact their solicitors, with the result that solicitors, witnesses and doctors all turned up at court and wasted a day. The majority of the witnesses came from Enniskillen.
Most doctors who attend court have emotions ranging from sheer impatience to abject terror. The impatience and sometimes exasperation is born of the knowledge that time will be wasted and surgeries and clinics will have to be abandoned. Yet, while doctors may believe that the courts delight in keeping them hanging about for days in dingy waiting-rooms, dirty canteens and draughty halls, in actual fact a medical witness often gets preference over the lay public since his evidence is usually called first so that he can get away. A witness frequently feels that he is there to be ridiculed and abused, and I must admit that I have frequently heard an astute lawyer running the doctor through with the rapier of his tongue when the occasion demanded.
When giving evidence, medical jargon must be avoided like the plague. Even though the judge and learned counsel may know as much medicine about the case being tried at the time as the medical witness, they often pretend not to when it suits them, mainly for the benefit of the lay jury. Terminology should be simple. For example, the correct term for a black eye is not 'periorbital haematoma'. The doctor should speak up in volume and he must know when to shut up! Nothing is more joy to a barrister's heart than to hear the doctor rambling on far beyond the necessity of answering a question. To the older medical witness sitting in court it can be an interesting, if sad, experience to listen to some sadistic counsel leading a voluble doctor along a flower-strewn path to a gigantic mantrap which has been dug at the distal end. In forensic circles there has long been a saying that the doctor in court should "dress up, stand up, speak up and shut up".
Confining one's views to one's field of competence is, perhaps, as important a quality as any, because there is no more certain opening for damaging thrusts from counsel than speaking of matters where one has had, and can be shown to have had, little or no personal experience. Professor Keith Simpson, Emeritus Professor of Forensic Medicine in the University of London, relates how the great medical witness, Sir Bernard Spilsbury, was caught napping when he ventured a clinical view on childbirth, a subject he could not possibly have dealt with for many years. When asked by counsel when it was that he had last attended the delivery of a child, he had to admit that "it must be forty years". He then successfully extricated himself by adding that he "didn't think the process had changed very much during that period". The medical witness should never be afraid of saying "I don't know" rather than flounder and wallow into some half-hearted opinion because he feels he must keep his end up. The hard school of experience makes the more wily expert witness counter probings with a judicious expression of ignorance. The doctor should always remember that he is there to help the court in the administration of justice. He is not there in a fiercely partisan role whether for prosecution or defence.
It is widely held by people outside the legal profession that if a case goes to court and is actually heard over a period of two or three days, then the barrister will command a higher fee than if he had settled the case at an earlier stage. This is not so, for the barrister's fees depend on (a) the complexity of the case; (b) the likely size of the award; the fee would be more for a case likely to be in excess of £10,000 than a case likely to be settled for half this; and (c) the importance of the case to the solicitor or the insurance company concerned; there may be other similar cases to be settled in the near future. The reputation and seniority of the barrister is important. It is entirely in the barrister's interest to get the case settled as soon as possible at a figure which would not spoil his reputation. He can then get on with another case.
Of 2,000 consecutive claims that I have dealt with, 77 per cent were, in my opinion, examples of industrial dermatitis, and another 8 per cent were examples of injuries with subsequent scarring, industrial folliculitis, and so on. Only 15 per cent, therefore, of the total had something which, in my view, was not of industrial origin. I am convinced that very few workers who claim damages against their employers are in any way dishonest or disloyal. They quite simply feel that to claim is their right. But I have met a few who did not follow the majority pattern. Mr. M was one of them. He worked for a textile firm for 10 years, during which time he wore rubber boots. He developed rubber sensitivity for which he was treated in hospital. He knew he was sensitised to rubber. He then moved to another town and found himself a new job in a rubber factory. When he was interviewed by the factory doctor of this rubber factory he denied ever having any skin disease before, and did so verbally and in writing. At the time of this interview, having been off work for several weeks, his skin was clear. Within 24 hours of starting work in the rubber factory he had developed a very severe generalised dermatitis, as you might expect. He then made a claim for damages against the rubber factory.
On the other hand, I have seen examples of claims where I believe the plaintiff was not dishonest but simply misguided. A young person from County Tyrone went into a public house and ordered a Guinness. He was the only customer in the pub. The barman poured half the bottle of Guinness into a glass and left the bar to attend to something else. The young customer drank the glass of Guinness and then found, to his horror, that there was a dead mouse left in the Guinness bottle. He shouted to the barman, told him that there was a dead mouse in his Guinness, and left in a hurry. Some days later he developed constitutional seborrhoeic eczema. He made a claim in the County Court, before a judge sitting alone and without a jury, against the bottlers of the Guinness. Now, we do not know the cause of seborrhoeic eczema, but it is most certainly not due to dead mice in Guinness bottles. The judge awarded him £15.00, which, by coincidence, was his solicitor's fee.
We can all be wrong. Mr. F worked in an aircraft factory and was in daily contact with epoxy resin glues, notorious sensitisers. He developed light sensitivity of severe degree and walked around like Wells' Invisible Man. He wore gloves even in the hottest weather, a hat with a broad brim, his face covered at all times in bandages, and he wore dark glasses. His car had darkened glass and the blinds in his house were permanently drawn. A colleague of mine, did patch testing and thought him sensitive to epoxy resin glues. The case could not have been defended successfully before a jury, so the case was settled for £12,500. Unfortunately my colleague died and Mr. F came under my care. A year or so later his particular skin condition was described as 'acitinic reticuloid' and I realised that my patient was suffering from this, nothing to do with the epoxy resins or the aircraft factory; but Mr. F had received his £12,500 and that was that.
THE PROGNOSIS
The comparatively low rate of complete cures in the field of dermatitis is illustrated by records kept at this hospital by my colleague, Dr. D. Burrows. Of 113 patients whose subsequent progress was followed over 13 to 15 years, only 24 were completely clear of the disease. Forty-four were suffering quite severe trouble.
Of 305 consecutive patients with industrial dermatitis seen by me, only 36 (about 11 per cent) had not been off work because of dermatitis. Most of those patients not ofi work were sent directly by their firm for purposes of diagnosis and many would subsequently go off work. Twenty-five patients (8 per cent) had been off for less than one month; 54 (17 per cent) for a year or less; 66 (22 per cent) for between one and three years, and 15 (5 per cent) for more than three years. Almost half of the 305 patients (46 per cent) were actually off work when I saw them. They were usually unemployed. Only 39 (13 per cent) remained in their original employment and usually certain changes had been made in their work routine for them to remain there. Finally, 41 per cent had changed their jobs.
We can conclude that industrial dermatitis is a very serious condition, but surely we must find a better method of assessing compensation than by a jury system with its appalling waste of man hours.
